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Date: January 30, 2001
To: Steve Miller
From: Kerry Holden W

State Budget Office (266-8593)
Subject: Statutory language request: tied house language

Please draft the attached for inclusion in the Governor's budget. Please let me know if
you have any questions. Thanks! ' '



Reform of Alcoholic Beverages 3-Tier System --- Industry Proposal
(as of 1/29/01)

| Point of Sale Inside Signs

A brewer or wholesaler may:

125.33 (2)(a): Give to any campus or Class “B” licensee¢ or permmee for placement

inside the premises, signs, clockgyor menu boards with an aggregate &g@&
¢ of not more than/32,500> If a gift of any item would cause the §2,500-1imit to be

exceeded, the recipient shall pay the brewer or wholesaler the amount of the item’s

- value in excess )0 Each recipient shall keep an invoice or credit memo

containing the name of the donor and the number and value of items received under this
paragraph. The value of an item is its cost to the donor. Each recipient shall make the
records kept under thls paragraph available to the department for inspection upon
request.

DOR believes the term ‘credit memo’ can be removed from the law. DOR also
suggests that these records be kept by both the donor and rec:p/ent DOR

' Industry group agrees with both of these points.

‘ Insnde Temporary Signs

A brewer or wholesaler may
125.33(2)(b): Give to any campus or Class “B” licensee or permlttee any of the
following: :

1. Fermented malt beverage ta@knobs

2. Signs made from paper, cardboard, plastic, vinyl or other temporary materials for
placement inside the premises.

DOR has concerns about what ‘other temporary materials’ includes and Would
like more specific language.

(V8]

Entertainment

125.33(2)@)@)(2): Notwithstanding subd. 1., no brewer or wholesaler may provide

business entertainment to s “B” licensee or permittee under subd. 1 in one day
that has a value exceeding $500 ' '

DOR is concemned about this having no limit on the amount of days involved.
DOR proposes this be limited to no more than 12 times a year. Industry group
agrees.




Media Pre-Promotion Advertising

Permit wholesalers or brewer to purchase advertising from a non-licensed third party,
such as a radio station or promoter, which conducts national or regional sweepstakes,
contest or promotions at Class “B” licensee(s) or permittee(s) selling its product. Such
g_g_gl_zl_lce___rlge_d Wg the event or activity, including the location of
the event or activity, as long as the advertisement lists four or more unaffiliated Class
“B” licenses, and as long as no money is given directly or indirectly to the retailer by a
-brewer or wholesaler for the privilege of conducting the sweepstakes, contest or
promotion.

Notwithstanding any other provision of the law to the contrary, wholesalers or brewers
may conduct national or regional sweepstakes, contests and/or promotions as described
in Section 125.33(2)(c) upon Class “B” premises and promote the event or activity,
including the location of the event or activity, as long as the promotion includes four or
more unaffiliated Class “B” licenses per event or activity.  However, no money or
semething of value may be given directly or indirectly to the retailer for the privilege or
opportunity of conducting the sweepstakes, contest or promotion.

DOR suggests changing to brewer or wholesaler sponsored sweepstakes
| rather than ‘pational or regional sweepstakes.” We also think that a
requirement that the permittee is ‘selling its product’ is not necessary
recommend it be eliminated. '

Retail License Transfer

o chghpws, Class “A” or “B” license or permit or “Class A” or “Class B” license or
permit may be issued to a purchaser, lessee, or donee of a sawmpus-or retail premises
unless at least 15 days before and no more than 30 days before issuance the seller,
lessor or donor of the premises provides to the purchaser, lessee, or donee the name and
addresses of all fermented malt beverage wholesalers of alcohol beverages to whom the
‘seller, lessor or donor is indebted, and the purchaser, lessee or donee notifies each
wholesaler of the pending purchase and provides proof of such notification to the
issuing authority and if any of the following conditions are present:

1. If'the seller, lessor, or donor of the premises is indebted to any licensee or permittee
in violation of Section 125.33(7), this subparagraph shall not apply  if the

. indebtedness has been discharged in bankruptcy.

2. If the seller, lessor, or donor is subject to a pending proceedmg to revoke or
suspend its license or permit. '




Should strike ‘campus’ from this section because they don’t get a license.

It is DOR’s belief that the penalty that applies in this situation would be the

general penalties under s. 125.11 - up to a $1000 fine and imprisonment for not

more than 90 days or both. In addition, any license issued may be revoked by
the court.

| The language of the proposal covers both beer and liquor licenses - Class v"A”

-and Class “B” as well as “Class A” and “Class B”. Need to also change the
proposal to make reference to s. 125.69(4) as already done w:th s.125.33(7).
Industry group agrees with this.

Mail Order Beer Sales

Any person who violates sub. (1) of 125.30 shall, for the first offence, be issued a
warning letter from the department ordering that person to cease and desist any
shipments of alcohol beverages to person in this state. For a 2™ or subsequent offence,
any person who violates sub. (1) of 125.30 may be subject to a fine not to exceed
$10,000 or imprisonment of nor more than 2 years, or both.

Notwithstanding s. 971.19 (6), an action to enforce sub. (1) shall be commenced by the -
department of justice in the circuit court for Dane county.

This provision should be limited to the seller. DOR doesn’t think a buyer of
small quantities should be charged with a felony. This penalty should be only for
the out-of-state shipper.

Conditional Sales

No Class “A” or “B” licensee may condition the purchase of fermented malt beverage
from a brewer or wholesaler upon the furnishing of any thing-of value by the brewer or
wholesaler to the licensee or to any person for the use, benefit or relief of any licensee.

Sales Without Retail License

A secured party may not sell alcohol beverages which it repossesses from a person

holding a retail license or holding both wholesaler and retail licenses, which is collateral
under a security agreement between the party and the licensee, and which is held by the
licensee for retail sales unless the secured party holds an appropriate license authorizing
the sale.

DOR sees a possible problem with communities with quotas or waiting periods
for licenses. Not sure that the secure party will be able to get a license.
Language of 125.06 (8) is in conflict. Industry group will be suggesting fix
language to allow a second party to get a temporary license --- Sharon Cook
will forward it to DOA/DOR.




Q)

Compensation for Loss of Brand

“Brand” means any word, name, group of letters, symbols, or combination thereof,
including the name of the brewer if the brewer’s name is also a significant part of the
product name, adopted and used by a brewer to identify a specific fermented malt
beverage product and to distinguish that product from other fermented malt beverages
produced by that brewer or other brewers.

“Discontinued brand” means, with respect to a terminated wholesaler, any brand of
fermented malt beverages for which a brewer, a brewer’s agent or holder of any out-of-
state shipper’s permit has terminated, canceled, or failed to renew an agreement,
whether oral or written, with that wholesaler to supply that brand.

“Successor wholesaler” means any wholesaler who enters an agreement, whether oral or
written, to obtain a supply of a brand of fermented malt beverages from a brewer, a
brewer’s agent or holder of an out-of-state shipper’s permit has terminated, canceled or
failed to renew an agreement, whether oral or written, with a terminated wholesaler to
supply that same brand of fermented malt beverages.

“Terminated wholesaler" means a wholesaler with whom a brewer, a brewer's agent or
holder of an out-of-state shipper's permit has canceled, terminated or failed to renew an
agreement, whether oral or written, to supply a brand of fermented malt beverage to that
wholesaler. Terminated wholesaler does not include a wholesaler whose agreement was
cancelled, terminated or not renewed because the wholesaler or a principal of the -
wholesaler (1) engaged in material fraudulent conduct or substantial misrepresentation
in its dealings with the brewer or with others concerning the brewer's brands; or (2) has
been convicted by a trial court or pleaded no contest to a felony; or (3) knowingly sells
the brewer's brands outside the wholesaler's authorized territory for those brands.

(a) A successor wholesaler shall pay a terminated wholesaler the fair market
value of the terminated wholesaler’s distribution rights to any discontinued
brand of fermented malt beverages assumed by the successor wholesaler.
The brewer, brewer’s agent or holder of an out-of-state shipper’s permit
shall inform the successor wholesaler, before the successor wholesaler
acquires any discontinued brand of fermented malt beverages, of its
obligations under this subsection. If the terminated wholesaler’s right to sell
a discontinued brand of fermented malt beverages are divided among 2 or
more successor wholesalers, each successor wholesaler shall pay the
terminated wholesaler the fair market value of the distribution rights to the
discontinued brand of fermented malt beverages obtained by that successor
wholesaler. '

(b) the terminated wholesaler and successor wholesaler may agree to the fair
market value of the terminated wholesaler’s business related to a
discontinued brand of fermented malt beverages and the successor
wholesaler shall pay that sum to the terminated wholesaler within 30 days
after the date that the parties agree on the fair market value. If the parties
cannot agree on the compensation due the terminated wholesaler, the parties
shall submit their dispute to binding arbitration subject to the expedited
process under the commercial arbitration rule of the American Arbitration



-

Association. The arbitration shall commence within 90 days after the
successor wholesaler obtains rights to receive a supply of a brand of
fermented malt beverages, that is a discontinued brand of fermented malt
beverages, of the terminated wholesaler, unless extended by the parties or
the arbitration. The terminated wholesaler and successor wholesaler shall
each pay 50% of the costs of arbitration.

DOR does not want to administer this --- Beer Wholesalers agree that
this is not their intent. :

Retailer Association Membership

125.33 (2s): Notwithstanding the prohibitions in sub. (1), a brewer (ome ay

contribute money or other things of value to a bona fide national or statewide trade
association which derives its principle income from membership dues of Class “B”

* licenseces.

(Note: eliminates 350,000 annual barrel requirement for brewer)

This would still prohibit membership in county or local tavern leagues e

proposal needs to be amended to allow the contribution to be made tocfocal |
(county or municipal) trade associations as well (i.e. Dane County Taverri
League, Madison Tavern League).

'\../

Web-Based Server Training

125.17 (6) TRAINING COURSE (a) Except as provided in par. (b), no municipal
governing body may issue an operator's license unless the applicant has successfully
completed a responsible beverage server training course at any location that is offered
by a technical college district and that conforms to curriculum guidelines specified by
the technical college system board or a comparable training course, which may include
secure computer-based training and testing, that is approved by the department or the

educational approval board, or unless the applicant fulfills one of the following

requirements:
Mail Order Sales of Wine

Repeal direct mail order of wine shipment provisions under s. 125. 58(4) and S.
-125.68(10)(bm). :

The Wine & Spin't Institute has been working on a related proposal to create a
clearinghouse permit. Sharon Cook of the Beer Wholesalers will be forwarding
to DOA/DOR information on a compromise proposal between the Wine & Spirit
Institute and the Beer Wholesalers regarding the clearinghouse permit

proposal.
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CoOK & FRANKE s. C.

ATTORNEYS AT LAW

8HARON COOK B TRLCPHONE: (S14] TT1.SHDHS -
684D EAST MASON STAGET
GOVERNMENT RELATIONS ADVIBOR

MILWAUKEE. WISCONSIN S3202-3877 TAGSiMLE: (Mldr 2712002

MEMBER: .
COMMERCIAL LAW AFFILIATES.
INDEPENDENT BUSINESS & LITIGATION LAW FIRMS,
. WORLDWIDE

Jaguary 29, 2001
Via Facsimile
TO: Tom Ourada
Paul Ziegler
John Koskinen

FROM:  Sharon Cook

_ RE: WWBDA Tied House Language

I forwarded comments to you earlier by email regarding Tom Ourada’s suggestions on retail
licensing language. What he proposes is fine.

The attached clarifies two other issues.
The first is Tom Shcforgen’s revision of “Sale By a Secured Party”.
The second is an edited version of the proposed Iahguage regarding mail order sales of wine.

The edits remove beer from the proposal to create a clearinghouse permit. This is consistent
with the discussions we’ve had with other indusiry representatives. - '

If you have questions, please call me at 414-227-1237 or email scook@cf-law.com.

Enclosures

ESTABLISHED 189C
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Wisconsin Wholesale Beer Distributors Association
2805 East Washington Avenue

Madison, Wi 53704

(608) 249-64564

FAX (608) 249-4142

3,13

To:Sharon Cook From: Thomas R. Sheforgen
Fax # -1-414-271-2840 _ Fax # 608-249-4142
Company: Cook & Franke | |Tel #: 608-249-8464
Sutject: , .
Sert: 2/1/01 at 2:54:34 PM |Pages: 1 (including cover)
MESSAGE:

Dear Sharon:

Here is the revision to section 125.06(8):

SALE BY SECURED PARTY. The sale of alcohol beverages by a secured party in good faith under
the terms of a security agreement, if the sale is noi for the purpose of avoiding this chapter or ¢h. 139.
The sale must be in the ordinary course of the business of lending money secured by a securty

of fermented malt beverages it must be made within 15 days on whichthe secured party takes //
Fossession of the fermented mait beverages. ' : _

Sincerely,
Tom

interest in alcohol beverages or warehouse receipts or other evidence of ownership/and if e sifé'i‘é‘ﬂ/
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A . ‘ .
N- ACT 20 amend 125.085(2), (3) and (8)(a) and (b)(intro.), 125.04(9),

125.07(4)bm)3. and 5., 125.25(0), 125 26(1), 125, SIIGMAIA sod (),
125.58 (1) and (4); 10 creare 125-20; of the statutes; relating 1:0»:0~ esisal

~tbhvermgs_ cladinghouse permit; and o creare 125.195 of the su&m.

prohibiting the direct shipment of aleohol beverages to consumess; snd &0

. Aulyxubydwugulaavzkgfemw
;ﬁqfusaprekmm:ydnn. &nmﬂymwﬂlbemvide&makmmm
see Jtate
o Wmmmm fiscal estimate whwhwxubemnhdas

mmple she
o); meaf%wu:n,rcpmaw:nmwmlyda.

SECTION 1. 125.03_5 (2),'(3) and (4) (3) and () Gintro.) of the statutes are

- amended to read:

G713
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125.035 (2) A person is immune from civil Kability arising out of the act of
procuring alcohol beverages for or sclling, dispensing, dolivering ynder § 123,283

orgmmgamydmholbevmgmtomthum

(3) Subzection (2) doa notapply if the person procuring, sciling, dlsxmnng
delivering _under § 125.285 or giving away alcohol beverages causes their
consumption by force or by represcating that the hevcrages contain no alcohol.

(4) (=) In this subseetion, “provides” means a person, including a licensee or
permittee, who procures aleohol beverages for or sells, dispenses, delivers undey §
MO:ngasawayﬂmhdbevmgumanmdmgcpammmﬂhmofi
125.07 (1) @).

®) (m-)Suma)dmmtapplyifﬂnepmvidwhzworshoddhaw

' h’mm‘hvndﬂa&cmmuﬁaﬂwhgddnnhngagemd1fthcalsabol, '
| ’mﬁpmmmmmmmmawmmumgmjm

to a 3rd party. Inde&rmhing_wmayguﬁdahzewo:vshouldhavehmwn thag

m’mgmwmmm’m;%ﬂﬂmtm '

setrounding the procuring, selling, dispensing, delivering under § 125,285 o giving
m!ofmeﬂmhdbevuagamybemﬁd«ed,indudingnydem
subds. 1. »"4'. In addition, sub (2) does apply if all of the following occur.
SECTION 2. 125.04 (9) of the statutes is ameaded to read:
25.04 (5) SEPARATE LICRNSE OR PERMIT REQUIRED, Bxcept as
provided under §§ 125.27 (2) (2) and 125.51 (5) (c) 1., wholesalers, manufacturess,

 mectifiers, bmmmmmmnnw‘amwmumﬁmmm‘

location or premises, except a licensed public vntehousc from which delivesics and

. s/13
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1 . wuofﬂcmdm#muudcwatwhwhﬂmhdmmm;
3
4
s SBCTION 3. 125.07 (4) (bm) 3. of the statuees is amended 1 read:
s 12507(4)@:)3. A pemmities other than a Class "B° , or "Class B or
K | ' SECTION 4. 125.07 (4) (bm) 5. of the statutes is smended to read:
9 | 125.07 (4) (bm) 5. A rctail licensee or permittee under the conditions
10 specified in'§ 125.82 (2) or 125.68 (2) of for delivery of unopened containess o the
B | | - .
12
13 - SECTION'S. ns.zoofmemmm;sawmmd
14 ' 125.20. wﬁ:ﬁi@ claaringhouse permit. (1) ISSUANCE. The
Is Wuh-ﬂmaﬁ%damwm:wmmm

i6 mmmw%mym:mm,mmm%
_ N\
| 17 @%mm%by&smﬂandtn@wﬁm%h

18 wmmmmmmwmmawmmwmw Bxeept
BT as provided in 5. [PEEE BI04, 125.51(2), 125.5103) and 125.07(4)bm)3.,
20 . noreunarmayde!m s unlenhdshcpomaduﬂngm
2L pemmit mwtmwmumquyﬂ% e
22 ' ) mammmdepnnmtmym : b~

23 ' dmﬁngmmit‘mUhanavﬁdCMAﬁm. The permit
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A ‘
‘ﬁtf ine

asuthorizes the permittee 1o receive, store and deliver oaly

whlchtheChssAhwuesxsauthotmwxen

(3) DELIVERY. (a) No permittce may deliver W under this

mnunlmhemshcposmmopmw'shmmuedundetilﬁﬁ a

- masager’s Hcense issucd onder § 125.18, a license issued under this chapter for the

. \A’:,\c' ~ _ .
Nﬂﬂﬁiﬂ@f%orkdcﬂbhmmﬁmyﬁvﬂcgeﬁnﬂus.

125. ‘Wiz, Stats.
. 25.65(2), Wis. Swis \J fne o
G:)Nopumiﬂmmydeﬁ@&a%gu_mmmmuy
location within a municipality that does not izsue licenses for the refail sale of

. LN
%ormanylmumatwhmhthenh mmw&ﬁmcf@ :

is prohibited by this chapter or by municipal ordinance. No permittes may
. \J\-“u-\g,
deliver d«mumwmylnuﬁnnbdmnmchumaf9
pm

(c)mmammmdm%mmmn

heozsheahanpouuudehmwwwewmchmdumeﬁo&owmgmfmmam.
(1) datz of delivery;
@  mame and address of purchaser;
3} namcandaddm&ﬁ@a&;

@  namc of delivery person; and

e delivered.
\/\s\r\L-.»

v

(5) aa itemization of the number, tize, and brands ofﬁ?%»

7713
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(d) No permitice may deliver % unless the individual accepting

the delivery sigas the invoice and provides proof ot‘ iegal drinking age by proper
muﬁmhm if the person appeusmdu the legal drinking age.
® Anydehve:yundcxthumwustbemadem apachgewhid!claxﬁ

N © S
indicates that n;%,wmmd within,
A RE N
(f) No Memmmﬂmofaw.

{4) RECORDS. The permitter shall maintain all original sigaed invoices for
2yu;g&omthedatcofin9vi==utbcprmﬁmmbyth¢m
| SECTION 6. 125.25 (1)ofmesmm;sam§aadwma:

125.25 Crass “A” Licenses. (I) Bvery municipal governing body may issoe
Class A'Hmssforlheﬂleaffetmbdmakbevmges&ompmmmu&m
mumcxpahty. AClass A'hmseauthmmmﬂmcs of famenm malt boverages

fammmoﬁ&emmﬂmﬂdaﬂmongmum.mm

A licente may be issued after July 1. That license shadl

- expire on the following June 30.

SECI‘ION?. uswﬂ)ﬁmeSmummdedwmd.
125.26 CLASS “B® LICENSES. (1) Bva'y municxpal governing body may issue

: W‘B‘Kmufmmmofmﬁmkm&ommm&m&m
mumdpamyandm.yauﬂmuanofﬁualorbodyofmemumupahtymm. |

temporary Class 'B"‘ ﬁccmundu:mb. (6). A Class “B" license authorizes remil
saies of fermented malt beverages to be consumed sither on the premises where sold

8,13
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or off the premiseS AmiEFwEa

licease shall expire on the following June 30. Persons holding a Clags “B~ Licease
tay sell beverages containing less than 0.5% of aicohol by volume wn!wut obtaining
a license under 5. 66.053(1). | |
SECTION 8. 125.51 (2} of the Statutes is ammdd to read:
v erm,_ *CLass A" LicensE. () A *Class A" license authogizes the

retail sale of intoxicating Hquor fox consumption off the premises where sold and in

' SECTION 9. 125.51 (3)(a) of the Statutes is amended to read:
(3) RETAL "CLASS B* LICENSE. (2) A “Class B* license authorizes the retail
zale of intoxicsting liguor for consumption on the premises where sold by the glass

and not in the original package or container. In sddition, wine may be sold in the

original package or container in xhy_qianﬁtywbe-mnwdoﬁ&c:mm

This paragraph docs not apply ia
municipalities in which the governing body clects to come under par. (b} or to 3
winecy that has becq issued a "Class B” license. Paragraph (am) applies to all

wineries that have boen issued a “Class B” license. -
SECTION 10. 125.51 (3)(b) of the Stamutes is amended to read:

Alimscmaybcismed after July 1. That |

= P

[



. JAN-29-@1 15:17 FR

il
12
i3
{4
is
16
17
13

19

21

23

4142712882
OM:COOKR AND FRANKE SC

ID:414 271 2002 PAGE

@) In all municipalities clecting by ordinance 10 come under thix paragraph,

a retsil *Class B~ license authorizes the sale of intoxicating liquor o be coassmed by

the glass only on mmwh@mwmmmcdeofmm
Kquor in the original pacbge or container, in muitiples not t cxceed 4 liteys at any

one time, and to be consumed off the premises where sold.  Wine, however, my be

soldfcrcgnsumption off the premises in the original package or vtherwise in any

a winery that has been issued a "Class B” Jicense., Paragraph (am) applies to all

winegies that have been izsued 2 “Class B* licensge,
| SECTION 11. 125.58 (1), (4) of the Statutes is amended 10 read:

Qut-of-state shippers’ WWW B T
department shall issue out-of-state shippers” permits which authorize persons located
outside this state to sell or ship intoxicating qunorintothism.v Exeept-as-previded
mbv—(%egnwxicaﬁng»ﬁquor may be shipped into this state only to 2 person
holding 2 manufacturer's, rectifier’s, wholesaler's, industrial alcohol or medicinal
alcohal permit. Exeeptas-provided-under2ubr{4)-aA scparate out-of-state shipper's
pum;c-is required for each location from which any intoxicating iiqnotiuoldw
shipped into ﬂwmwcludmg the location from which the invoim are issued for
the sales or shipments. Any person holding an out-of-state shipper’s permit issued
under this section may solicit orders for sales or shipments by the permittee writhott

oblatning the sales solicitation permit zequired by 5. 125.65 , but evary ageat,
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salesperson or other represcatative who solicits orders for sales ar shipmeats by an
out-ofjsm‘u shipper shall first obtain a permit for soliciting orders under 5. 125.65.

No holder of an out-of-state shipper’s permit issued under this section may sell -

fntoxicating liquor in this statc or ship intoxicating liquor into this state ualess the

out-of-state shipper is the primary source of supply for that intoxi e .

SECTION 12. 125.68 (i0) (a), (®) (bm) and (c) are amended to readk: |

(10} SHIPMENTS INTO STATE. (2) &mpt—ee—pmded—an—ys—(bm), Nio |
inno:;icaﬁng liquor may’be shipped into this xutc ualess consigned to a pemholdmz
a permit foruze»aaleofmia&ngnqm, ofier than 2 retail “Class B® permit.

@)W@, (Njo common carsier or other pexson may
 transport into and deliver within this staic any inworicating liquor unless it is
consigned to a person bolding a pereit for the salc of intoxicating lquor, otcr than
a refail *Class B® permit. Any common carrier violating this paragraph sh:!l.fo:fdt
$100 for each violation, |

1113
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6

7 SECTION 13. Section 125,195 of the statues is created to read:

8 ' - 125.195 Sale snd shipment by out-of-state seller directly to an in-state
s consumer probibited. (1) A person in the business of sclling aloobol beverages in
10 . mo&amtormnky-dmﬂmshipotauxmbc&ippedmyawmw&age
11  directly to 2 person in this state who does ot hold & valid icense of penmit to receive
12  such alcohol beverages issued under this chapter. | - |
3 @ Anymwhoviommn. (i)mfordieﬁnim,bem
14 ; ' '
15

16

17 any pecson who violates sub. (1) may be subject to 2 fine ot to exceed $10,000 or
18 jmptisonment of sot more than 2 years, or both. |

i SECTION 14. Section 125.205 -,,.,_ EANp:

20

21
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-SECTION 15. Section 139.035 of the Statutes is repealed.
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Analysis by the Legislative Reference Bureau
COMMERCE AND ECONOMIC DEVELOPMENT |

COMMERCE

Under current law (Wisconsin Fair Dealership Law), which applies to most
types of product distributors, a wholesaler of fermented malt beverages that operates
under a contract or agreement, expressed or implied, with a brewer (known as the
grantor) for distribution of a brewer’s products, and that maintains a “community of
interest” (i.e. a sufficiently close continuing financial interest) with the brewer, is
considered a dealer and may not have its distribution rights terminated, cancelled,
not renewed, or substantially changed in terms of competitive circumstances,
without good cause. The burden of establishing good cause lies with the brewer.
Good cause means failure by the wholesaler to comply substantially with essential
and reasonable requirements imposed (or sought to be imposed) upon the wholesaler
by the brewer, which requirements are not discriminatory as compared to their
application by the brewer to other similarly situated wholesalers. Good cause also
means bad faith by the wholesaler in carrying out the brewer’s distribution business.
brewer must also provide a wholesaler with notice of an intent to terminate, cancel,

renew, or substantially change the competitive circumstances of the
wholesaler’s distribution rights, and the wholesaler is entitled to an opportunity to
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cure any deficiency alleged by the brewer. A brewer that terminates, cancels, fails
to renew, or substantially changes the wholesaler’s distribution rights without good
cause may be held liable, and injunctive relief preventing the brewer’s actions may
be obtained.

Under this bill, a fermented malt beverages wholesaler that does not maintain
a “community of interest” with a brewer may be considered a dealer of the brewer,
such that the wholesaler’s product distribution rights may not be terminated by the
brewer without “good cause.” The bill does not otherwise directly affect the
relationship between the brewer and the fermented malt beverages wholesaler.
However, the bill requires that, if a fermented malt beverages wholesaler’s
authorization to distribute products is terminated in whole or in part by a brewer
(even for “good cause”), any succeeding fermented malt beverages wholesaler must
compensate the terminated wholesaler for the fair market value of the
distributorship that was terminated by the brewer. If the brewer terminates a
wholesaler’s distribution rights to some but not all of the brewer’s products or
brands, the terminated wholesaler must be compensated for the fair market value
of the distrubtion rights for the products or brands terminated. An exception exists
if the terminated wholesaler was terminated by the brewer because the terminated
wholesaler: engaged in material fraudulent conduct or made material and
substantial misrepresentations in its dealings with the brewer or others; was
convicted of a felony substantially related to operation of the dealership; or
knowingly distributed products outside the territory authorized by the brewer.
Disputes regarding the amount of compensation owed by a succeeding wholesaler to
a terminated wholesaler must be mutually resolved between the parties or resolved
through binding arbitration through a nationally recognized arbitration association.

Under current law, the outright sale, transfer, or assignment of a license to sell
alcohol beverages at retail is illegal and unenforceable, except as specifically
authorized by statute. The statutes authorize such direct transfers only if the license
holder dies, becomes bankrupt, or makes an assignment for the benefit of creditors.
However, current licensees or permittees at times agree to surrender their license or
permit to the issuing authority upon promise of payment by another party on the
condition that the surrender of the license or permit results in the other party being
awarded the liquor license or permit by the issuing authority.

This bill prohibits municipalities and the department of revenue from issuing
to an applicant a retail license or permit to sell alcohol beverages if the premises
described in the application are already covered by a current license or permit of the
same kind unless each fermented malt beverage wholesaler to whom the current
licensee or permittee is indebted is first notified that another person has applied for
a license or permit that is subject to a surrender agreement.

Under current law, a person who in good faith and in the ordinary course of
business of lending money holds a security interest in alcohol beverages or
warehouse receipts may, without a license or permit, sell alcohol beverages. This bill
requires that a sale of fermented malt beverages by a secured party be made within
30 days after the secured party takes possession of the fermented malt beverages
unless the secured party demonstrates good cause why this time period is




2001 — 2002 Legislature _3- LRB-2318/1

...........

insufficient to make a sale that is commercially reasonable or in conformity with the
parties’ security agreement.

Under current law, a person located outside this state who ships intoxicating
liquor (including wine) into this state must hold an out-of-state shippers’ permit and
must ship the intoxicating liquor only to a person holding a manufacturer’s,
rectifier’s, wholesaler’s, industrial alcohol, or medicinal alcohol permit. An
exception exists for a qualifying winery. If a winery is located in a state which has
a reciprocal agreement with this state, the winery may ship wine into this state
without an out—of-state shippers’ permit and may ship wine directly to a person who
does not hold a license or permit if the person is of legal drinking age and the
shipment is properly labeled. The recipient may not resell the wine received and may

not receive more th liters of wine annually. This bill repeals the statutes that
allow persons who do not\hold a license or permit to receive mail—order shipments
of wine. WNine v

Under current law, any person who ships fermented malt beverages from
out—of-state must hold an out—of-state shippers’ permit, which authorizes the
permitee to ship fermented malt beverages only to licensed wholesalers within the
state. Violators shall be fined not more than $1,000 or imprisoned for not more than
90 days or both, and their out—of-state shippers’ permit may be revoked. This bill
requires DOR to issue a written warning for an out—of—state shipper’s first violation,
and requires that any subsequent violation result in a fine of not more than $10,000
or imprisonment for not more thanJyears or both. ?

Current law generally prohibits any brewer or wholesaler of fermented malt
beverages from furnishing anything of value to a retailer of fermented malt
beverages. A specific exception allows brewers and wholesalers to give to any
fermented malt beverage retailer, for placement inside the premises, signs, clocks,
or menu boards with an aggregate value of not more than $150. A retailer that rad)
receives a gift in excess of the limit must repay the value of the gift to the extenf{i?‘
exceeds the limit. The fermented malt beverage retailer must keep an invoice or
credit memo that includes information about the gift, and these records are subject
to inspection by DOR. This bill increases the aggregate limit on the value of signs,
clocks, or menu boards from $150 to $2,500 during any 12:month period. The bill also

W the brewer or wholesaler, as well as the fermented malt beverage
retailer, to keep written documentation containing information about the g‘ift@\ai(j
s> subjects the brewexﬁsor wholesaler’s records to inspection by DOR as well.

Under current law, another exception to the prohibition against gifts from
.brewers or wholesalers to fermented malt beverage retailers allows a brewer or
wholesaler to provide signs made from paper or cardboard for placement inside the
retailer’s premises. This bill allows a brewer or wholesaler to also provide signs
made from plastic, vinyl, or other materials with a useful life of less than one year.

Under current law, another exception to the prohibition against gifts from
brewers or wholesalers to fermented malt beverage retailers allows a brewer or
wholesaler to purchase advertising for a fair consideration from a bona fide national
or statewide trade association which derives its principle income from membership
dues of retailers. This bill allows a brewer or wholesaler to purchase advertising

i
e e e e e e e
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from a bona fide advertising agency or media company to promote brewer or
wholesaler sponsored sweepstakes, contests, or promotions on the premises of
retailers if the promotional material includes at least § unaffiliated retailers and if
the retailer on whose premises the sweepstakes, contest, or promotion will occur does
not receive compensation for hosting the event. The bill also allows a brewer or
wholesaler to conduct its own sweepstakes, contest, or promotion on the premises of
a retailer if these same conditions are satisfied.

Under current law, another exception to the prohibition against gifts from
brewers or wholesalers to fermented malt beverage retailers allows a brewer or
wholesaler to provide business entertainment to a fermented malt beverage retailer
in one day that has a value of $75 or less. This bill increases this business
entertainment daily limit from $75 to $500 and limits the number of days that
business entertainment may be provided to not more than 12 in a calendar year.

Under current law, another exception to the prohibition against gifts from
brewers or wholesalers to fermented malt beverage retailers allows a brewer that
produces 350,000 or more barrels of fermented malt beverages annually to
contribute money or other things of value to bona fide national or statewide trade
associations which derive their principle income from membership dues of retailers.
This bill allows any brewer or wholesaler to contribute money or other things of value
to a bona fide national, statewide, or local trade association of retailers. This would
include allowing brewers or wholesalers to join local tavern leagues.

Current law requires an applicant for an operator’s license (commonly called
a bartender’s license) to successfully complete a responsible beverage server training
course at any location that is offered by a technical college district and that conforms
to specified curriculum guidelines or a comparable training course that is approved
by DOR or the educational approval board. This bill permits an applicant to complete
a responsible beverage server training course by means of a computer—based
training and testing, including curriculum offered through the Internet.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

| X | @
SECTION 1. 125.04 (12) (c) of the statutes is created to read; A

v for fhe Same promists
125.04 (12) (¢) Retail license or permit sufyeet’!o»ﬂtﬁ—méei\agremm@ No

municipality may issue a Class “A% “Class A(”Zy Class “BY, “Class B(" or “Class C”

Comma
license, and the department may not issue a Class “B” or “Class B” permit, to an

applicant if the premises described in the application for @ license or permit is

/
STl
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SECTION 1

already covered by a current license or permit of the same kind unless all of the
following apply:

1. The applicant provides proof that, not less than 15 days nor more than 30
days before submitting the application, the current licensee or permittee for the
premises has provided to the applicant the name and address of each fermented malt
beverages wholesaler to whom the current licensee or permittee is indebted.

2. The applicant provides proof that, not less than 15 days nor more than 30
days before submitting the apphcatmn the applicant has notified each wholesaler
identified under subd/l of the address and current name of the premises for which
the license or permit application is made, of the name and address of the current

licensee or pémittee, and that the applicant is applying for a license or permit for

the prem‘i{s,es.
v v’
3. The current licensee or permittee is not in violation of s. 125.33 (7) or 125.69
(4) unless the violation consists of an indebtedness discharged in bankruptcy.

4. The current licensee or permittee is not the subject of any proceeding under
v 5 -
s. 125.12.

SECTION 2. 125.06 (8) of the statutes is amended to read:

125.06 (8) SALE BY SECURED PARTY. The sale of alcohol beverages by a secured
party in good faith under the terms of a security agreement, if the sale is not for the
purpose of avoiding this ché.pter or ch. .139. The sale must be in the ordinary course
of the business of lending money secured by a security interest in aleohol beverages

or warehouse receipts or other evidence of ownership. A sale of fermented malt

beverages must be made within 30 days after the secured party takes possession of
the fermented malt beverages unless the secured party demonstrates good cause
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SECTION 2

v’
why a sale in compliance with s. 409.504 or the security agreement cannot be made

within this time period.

SECTION 3. 125.145 of the statutes is amended to read:

125.145 Prosecutioné by attorney general. Upon request by the secretary
of revenue, the attorney general may represent this state or assist a district attorney
in prosecuting any case arising under this chapter. Notwithstanding s. 971.19/16 ),

upon request by the secretir} of revenue, the attorney general may commence any

action to enforce s. 125.30 (1) in the circuit court for Dane County.
SECTION 4. 125.17 (6) (a) (intro.) of the statutes is amended to read:

125.17 (6) (a) (intro.) Except as provided in par. (b), no municipal governing
body may issue an operator’s license unless the applicant has successfully completed
a responsible beverage server training course at any location that is offered by a

technical college district and that conforms to curriculum guidelines specified by the
technical college system board or a comparable training course, which may include
computer—based training} and testing, that is approved by the department or the
educational approval board, or unless .the applicant fulfills one of the following
requirements:

~ SECTION 5. 125.30 (6) of the statutes is created to read;

125.30 (6) Notwithstanding s. 125.ﬁ, the department shall issue a written
warning to any person located outside ‘Ehis state who sells or ships intoxicating liquor
into this state in violation of sub. (1) if the person has not previously received a
warning under this section. Any person located outside this state who sells or ships

v
intoxicating liquor into this state in violation of sub. (1) and who has been previously

issued a written warning under this §aetion shall be fined not more than $10,000 or

imprisoned for not more than 2 years or both.

Sd\psev\’\&\\
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SECTION 6

SECTION 6. 125.33 (2) (a) of the statutes is amended to read:

125.33 (2) (a) Give to any campus or Class “B” licensee or permittee, during any
12 month period, for placement inside the premises, signs, élocks; or menu boards
with an aggregate value of not more than $150 $2,500. If a gift of any item would
cause the $150 $2.500 limit to be exceeded, the recipient shall pay the brewer or
wholesaler the amount of the item’s value in excess of $150 $2,500. Each recipient

Both the

donating brewer or wholesaler and the receipient shall keep written documentation
containing the name of the recipient and donor and the number and value of items
reeeived provided under this paragraph. The value of an item is its cost to the donor.

Each donor and recipient shall make the records kept under this paragraph available

to the department for inspection upon request.

SECTION 7. 125.33 (2) (b) 2. of the statutes is amended to read:

125.33 (2) (b) 2. Signs made from paper-er, cardboard, plastic, vinyl, or other

materials with a useful life of less than one year for placement inside the premises.

SECTION 8. 125.33 (2) (L) of the statutes is renumbered 125.33 (2) (L) ‘1/

SECTION 9. 125.33 (2) (L)A2. of the statutes is created to read:

125.33 (2) (L) 2. Purchase advertising from any person who does not hold a
license or permit under this chapter and who conducts a bona fide advertising,
promotional, or media business, to promote brewer or wholesaler sponsored
sweepstakes, contests, or promotions on the f)remises of Class “B” licensees or
permitees if the advertising or promotional material or media includes at least‘5

unaffiliated Class “B” licensees and if the Class “B” licensee on whose premises the

event will occur does not receive compensation, directly or indirectly, for hosting the

event.
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SEcTION 10

SECTION 10. 125.33 (2) (L) 3. of the statutes is created to read:

125.33 t2) (L) 8. Conduct its own sweepstakes, contests, or promotions on the
premises of Class “B” licensees or permitees if the advertising or promotional
material 01; media for the event includes at least 5 unaffiliated Class “B” licensees
and if the Class “B” licensee on whose premises the event will occur does not receive
compensation, directly or indirectly, for hosting the event.

SECTION 11. 125.33 (2) (n) 2. of the statutes is amended to read:

125.33 (2) (n) 2. Notwithstanding subd. 1., no brewer or wholesaler may

provide business entertainment to a Class “B” licensee or permittee under subd. 1.

in one day that has a value exceeding $75 $500, and no brewer or wholesaler may
provide business entertainment to a Clags “B” licensee or permittee under subd.1”

on more than 12 days in any calendar year.
SECTION 12. 125.33 (2s) of the statutes is amended to read:

125.33 (2s) EXCEPTION FOR RETAIL TRADE ASSOCIATION CONTRIBUTIONS.
Notwithstanding the prohibitions in sub. (1), a brewer that-produces-350,000-or-more

ly or wholesaler may contribute money

or other things of value to a bona fide national-ex, statewide, or local trade association

which derives its principle income from membership dues of Class “B” licensees.
SECTION 18. 125.58 (1) of the statutes is amended to read:
125.58 (1) The department shall issue out—of-state shippers’ permits which

‘authorize persons located outside this state to sell or ship intoxicating liquor into this

ing Intoxicating liquor may be
shipped into this state only to a person holding a manufacturer’s, rectifier’s,
wholesaler’s, industrial alcohol or medicinal alcohol permit. Except-as—provided
undersub-—(4);a A separate out—of-state shipper’s permit is required for each

v
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SECTION 13

location from which any intoxicating liquor is sold or shipped into this state,
including the location from which the invoices are issued for the sales or shipments.
Any person holding an out—of-state shipper’s permit issued under this section may
solicit orders for sales or shipments by the permittee without obtaining the sales
solicitation permit required by s. 125.85, but every agent, salesperson or other
representative who solicits orders for sales or shipments by an out—of-state shipper
shall first obtain a permit for soliciting orders under s. 125.65. No holder of an
out—of-state shipper’s permit issued under this section may sell intoxicating liquor
in this state or ship intoxicating liquor into this state unless the out-of-state shipper
is the primary source of supply for that intoxicating liquor.

SECTION 14. 125.58 (4) of the statutes is repealed.

SECTION 15. 125.68 (10) (a) of the statutes is amended to read:
v/

125.68 (10) (a) E no No intoxicating liquor may

be shipped into this state unless consigned to a person holding a permit for the sale
of intoxicating liquor, other than a retail “Class B” permit.

SECTION 16. 125.68 (10) (b) of the stafutes is amended to read:

125.68 (10) (b) -Exeept-as—prewded-m-pap—@m);m No common carrier or other
person may transport into and deliver within this state any intoxicating liquor
unless it is consigned to a person holding a permit for the sale of intoxicating liquor,
other than a retail “Class B” permit. Any common carrier violating this paragraph
shall forfeit $100 for each violation.

SECTION 17. 125.68 (10) (bm) of the statutes is repealed.

SECTION 18. 125.68 (10) (bs) of the statutes is repealed.

A
SECTION 19. 135.02 (3) (c) of the statutes is created to read:
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SECTION 19

135.02 (3) (c) A contract or agreement, either expressed or implied, whether
oral or Wl'ittén, betweén 2 or more persons by which a wholesaler, as defined in s.
125.02 (25, is granted the right to sell or distribute fermented malt feverages or use
a trade name, trademark, service mark, logof,ype,_ brand, advertising/\or other
commercial symbol related to fermented malt beverages.

SECTION 20. 135.067 of the statutes is created to read:

135.067 Fermented malt beverage dealerships. (1) COMPENSATION OF PRIOR

S. f:f D EranD 135. 03‘/any person who assumes, in

MM v
whole or in part, a dealersthAms 135.02 (3) (c) following the grantors

DEALER. Notwithstanding s

termination, cancellation, or nonrenewal in whole or in part of a prior dealership
agreement shall compensate the prior dealer for the fair market value of that portion
of the dealership assumed unless the grantor terminated, canceled, or failed to renew
for any of the following reasons:

(a) The prior dealer engaged in material fraudulent conduct or made material
and substantial misrepresentations in its dealings with the grantor or with others
related to the dealershiply~—_(.)

(b) The prior dealer was convicted of, or pleaded no contest to, a felony crime
substantially related to the dealer’s ability to operate the dealershin\L»@

(¢) The prior dealer knowinglj distributed dealership products outside the

territory authorized by the grantor. S

(2) BINDING ARBITRATION. The grantor shall advise the person assuming the
dealership of the person’s obligations under sub. (1) prior to the person’s assumption
of the dealership. If the person assuming a dealership under sub. (Vl) and the prior
dealer agree in writing to the fair market value of that portion of the dealership

assumed, the person assuming the dealership shall pay the agreed upon sum to the
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SECTION 20

v

prior dealer within 30 days of the date on which the parties reached the agreement.
If no written agreement for compensation of the prior dealer is reached within 30}
days after the grantor’s terminafion, cahcellation, or nonrenewal of the prior
dealership agreement, the prior dealer may submit the dispute for binding
arbitration, subject to ch. 78‘g, through a nationally recognized ai'bitration
association. Unless the parties agree otherwise, the arbitration shall be conducted
on an expedited basis to the extent an expedited proceeding is reasonably available
through the arbitration association, and each party shall pay an equal share of the
cost of the arbitration. &
SECTION 21‘. 139.035 of the statutes is repealed.

/ J v e
SECTION 9344. Initial applicability; revenue.

\:@' b/
Y TRANSFER OF RETAIL LICENSE OR PERMIT. The treatment of section 125. 04 (12) (( x3‘
(c) of the statutes first applies to an application for a license or permit submitted to

an issuing authority on the effective date of this subsection.

v
(2) SALE BY SECURED PARTY. The treatment of section 125.06 (8) of the statutes

T

) v v
4) _QEALERSHIPS. The treatment of sections 135.02 (3) (¢) and 135.067 of the

statutes first apphes to dealerships entered into on the effectlve date of@L"

v v
SECTION 9444. Effective dates; revenue.
(1) TRANSFER OF RETAIL LICENSE OR PERMIT. The treatmént of section 125.04 (12)

(c) of the statutes takei// ffect on the first day of the £&&lfth month beginning after

publication. ond SecTion C]gl_}/-}.( ‘) of +us act

(ose oo e "B
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(2) [QUT-OF-STATE SHIPPERS; PENALTY. The treatment of section 125.30 (6) of




DRAFTER’S NOTE LRB 2 s/g/f o
FROM THE Alecs...
LEGISLATIVE REFERENCE BUREAU /

Your request, in the form of an Industry proposal with various DOR-related comments,
is divided into 12 items, and I will correlate my comments on the attached draft to these
items 1 through 12.

‘ v’
1. Item 1 of the Industry proposal, relating to s. 125.33 (2) (a). The paragraph provided
by the Industry includes a modification, not in bold type, which adds the phrase “at any
one time.” Because this phrase is too vague, I have attempted to carry out the intent
of the phrase (a time component for determining aggregate value) by using the phrase
“during any 12 month period.” Any fixed time frame will work, but a reasonably
definite time frame is necessary.

2. Item 4/of the Industry proposal, relating to promotional events on retail licensee
premise§s. Ifind the practical application relating to the request difficult to ascertain.
One would not expect a retail licensee to advertise unaffiliated retail licensees on its
premises. It appears the request would allow a brewer or wholesaler to promote an
event or series of events through advertising or media that identifies the event and the

locations (on retail licensee premises) and dates the event will occur. If this is the
intent, a clearer description could be drafted.

3. Item 5 of the Industry proposal, relating to transfer of retail licenses. The Industry
proposal would preclude transfer of a retail license unless notice is given. Transfer of
a retail license may only be effected through a municipality. The attached draft
precludes a municipality from transferring a retail license unless statutory notice is
satisfied. Accordingly, it is unnecessary to reference penalties against licensces for a

transfer in violation of the statute. If you would prefeq the statute allow transfer, but

provide for a penalty or revocation upon transfer in violation of notice requirements

on licensees, pleasepac}zﬂiie, \‘m“ ‘ﬂy

4. Item 7 of the Industry proposal is essentially covered as to Class “B” licenseds under
existing statfites/and is therefore not included in the draft. Section 125.33 (1)
that a brew¢r or/wholesaler may not provide > jnoney or any thing of value to a'Class “B”
licensee or ittee (although sub. (2)" provides a lengthy list of exceptions).
Subsection(5ﬁ)rovides that a licensee or permittee who is a party to a violation of sub.
(1) or who receives the benefits thereof (i.e. who conditions the purchase of fermented
malt beverages on the brewer or wholesaler furnishing items of value in violation of
sub. (1)) is guilty of a violation. With regard to Class “A” licensees, the request does




...........

not mesh with the statutory framework and the lateness of the drafting request
precludes me from developing such a framework.

5. Item 8 of the Industry pfoposal relates to sales of alcohol beverages by secured
parties. Section 125.06 (8), stats., currently exempts secured parties selling collateral
under a security agreement from licensing requirements, and allows lenders holding
security interests to make good faith sales. Based upon the Industry proposal, it
appears the Industry initially requested that this provision be repealed and that
secured parties be required to hold licenses to sell collateral after default by the
creditor, but DOR was against such a change and the Industry offered a second
proposal limiting the time frame during which a sale by a secured party could be made.
I have adopted the Industry group’s second suggestion, with modifications to reconcile
the proposal with a secured creditor’s obligations under s. 409.504 (3), stats., to make

a commercially reasonable disposition of secured property and to provide the debtor
reasonable notice of the disposition. -

6. Item 11 of the Industry propefal refers to “secure” computer—based training and
testing. The meaning of the tefm “secure” is unclear. Does it mean a secure internet
transmission, and if so, ow secure? Is encryption necessary and why do the
circumstances require thg encryption technology be used? Or does the term mean that
access by the user must be secure or verifiable (i.e. passwords or other measures)? If
a course is taken via the Internet, how will the course provider verify that the person
is actually engaging in training (rather than merely turning the computer on) and,

more importantly, verify that the person enrolled is actually the person taking the test?
I have omitted the term “secure” in this draft.

7. The comment to Item 12 of the Industry proposal is unclear. I have drafted item 12
(repeal of direct mail order wine shipments). To the extent that the Industry also
desires to create a wine clearinghouse permit along the lines of the sample bill attached
to the request, the sample bill is unworkable and appears to contemplate significant
changes to chapter 125’ statutory framework. Due to the lateness of the request, we
cannot draft provisions relating to wine clearinghouse permits at this tim‘s. (D

8. I'have included a delay of 11 months in the effective date of s. 125.04 (12)/because
municipalities will need time to prepare to administer the statute. I have included a
delay of 5 months in the effective date of s. 125.30 (6) to allow DOR agents to adjust
to the change in enforcement procedure. I have included a delay of 5 months in the
effective date of ss. 125.58 (1)Z2578 (4), 125.68 (10){(b), (bm), and (bs), and 139.035

to allow the public and law ghiforcement to be informed that the conduct at issue will
now be illegal.

Please call if you would like to discuss any of these matters further.

Aaron R. Gary

Legislative Attorney

Phone: (608) 261-6926

E-mail: aaron.gary@legis.state.wi.us



DRAFTER’S NOTE LRB-2318/1dn
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LEGISLATIVE REFERENCE BUREAU

February 1, 2001

Your request, in the form of an Industry proposal with various DOR-related comments,
is divided into 12 items, and I will correlate my comments on the attached draft to these
items 1 through 12.

1. Ttem 1 of the Industry proposal, relating to s. 125.33 (2) (a). The paragraph provided
by the Industry includes a modification, not in bold type, which adds the phrase “at any
one time.” Because this phrase is too vague, I have attempted to carry out the intent
of the phrase (a time component for determining aggregate value) by using the phrase
“during any 12 month period.” Any fixed time frame will work, but a reasonably
definite time frame is necessary.

2. Item 4 of the Industry proposal, relating to promotional events on retail licensee
premises. Ifind the practical application relating to the request difficult to ascertain.
One would not expect a retail licensee to advertise unaffiliated retail licensees on its
premises. It appears the request would allow a brewer or wholesaler to promote an
event or series of events through advertising or media that identifies the event and the
locations (on retail licensee premises) and dates the event will occur. If this is the
intent, a clearer description could be drafted. '

3. Item 5 of the Industry proposal, relating to transfer of retail licenses. The Industry

proposal would preclude transfer of a retail license unless notice is given. Transfer of

a retail license may only be effected through a municipality. The attached draft

precludes a municipality from transferring a retail license unless statutory notice is

satisfied. Accordingly, it is unnecessary to reference penalties against licensees for a

transfer in violation of the statute. If you would prefer that the statute allow transfer,

but provide for a penalty or revocation upon transfer in violation of notice requirements
on licensees, please advise.

4. Ttem 7 of the Industry proposal is éssentially covered as to Class “B” licensees under
existing statutes, and is therefore not included in the draft. Section 125.33 (1), stats.,
provides that a brewer or wholesaler may not provide money or any thing of value to
a Class “B” licensee or permittee (although sub. (2) provides a lengthy list of
exceptions). Subsection (5) provides that a licensee or permittee who is a party to a
violation of sub. (1) or who receives the benefits thereof (i.e. who conditions the
purchase of fermented malt beverages on the brewer or wholesaler furnishing items
of value in violation of sub. (1)) is guilty of a violation. With regard to Class “A”
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~ licensees, the request does not mesh with the statutory framework and the lateness of
the drafting request precludes me from developing such a framework.

5. Item 8 of the Industry proposal relates to sales of alcohol beverages by secured
parties. Section 125.06 (8), stats., currently exempts secured parties selling collateral
under a security agreement from 11censmg requirements, and allows lenders holding
security interests to make good faith sales. Based upon the Industry proposal, it
appears the Industry initially requested that this provision be repealed and that
secured parties be required to hold licenses to sell collateral after default by the
creditor, but DOR was against such a change and the Industry offered a second
proposal limiting the time frame during which a sale by a secured party could be made.
" I have adopted the Industry group’s second suggestion, with modifications to reconcile
the proposal with a secured creditor’s obligations under s. 409.504 (3), stats., to make
a commercially reasonable disposition of secured property and to provide the debtor
reasonable notice of the disposition.

6. Item 11 of the Industry proposal refers to “secure” computer-based training and
testing. The meaning of the term “secure” is unclear. Does it mean a secure internet
transmission, and if so, how secure? Is encryption necessary and why do the
circumstances require that encryption technology be used? Or does the term mean that
access by the user must be secure or verifiable (i.e. passwords or other measures)? If
a course is taken via the Internet, how will the course provider verify that the person
is actually engaging in training (rather than merely turning the computer on) and,
more importantly, verify that the person enrolled is actually the person taking the test?
- T have omitted the term “secure” in this draft.

7. The comment to Item 12 of the Industry proposal is unclear. I have drafted item 12
(repeal of direct mail order wine shipments). To the extent that the Industry also
desires to create a wine clearinghouse permit along the lines of the sample bill attached
" to the request, the sample bill is unworkable and appears to contemplate significant
changes to chapter 125’s statutory framework. Due to the lateness of the request, we
cannot draft provisions relating to wine clearinghouse permits at this time.

8. Thave included a delay of 11 months in the effective date of s. 125.04 (12) (c) because
municipalities will need time to prepare to administer the statute. I have included a
delay of 5 months in the effective date of s. 125.30 (6) to allow DOR agents to adjust
to the change in enforcement procedure. I have included a delay of 5 months in the
effective date of ss. 125.58 (1) and (4), 125.68 (10) (a), (b), (bm), and (bs), and 139.035
to allow the public and law enforcement to be informed that the conduct at issue will
now be illegal.

Please call if you would like to discuss ‘any of these matters further.

Aaron R. Gary

Legislative Attorney

Phone: (608) 261-6926

E-mail: aaron.gary@legis.state.wi.us




From: Holden, Kerry
Sent: Sunday, February 04, 2001 11:11 AM
To: Gary, Aaron

Subject: FW: tied house comments - LRB 2318/1

Kerry Holden

Tax, Finance & Local Government Team
DOA State Budget Office

Phone: (608)266-8593

Fax: (608)267-0372

Email: Kerry.Holden @doa.state.wi.us

—-Original Message-—

From: Gates-Hendrix, Sherrie

Sent: Friday, February 02, 2001 1:44 PM
To: Holden, Kerry

Subject: tied house comments - LRB 2318/1
Hi Kerry ---

Here are our (late) comments on the tied house proposal. | know | mentioned this before, but just
wanted to reiterate that while we have been discussing this with industry representatives, we
have not expressed formal support for the package.

SECTION 1

This section requires a license applicant for an existing licensed premises to prove that the

current licensee has revealed all his beer debts. The language should state to whom the proof is
provided.

As an aside, this detracts from the licensing authority’s discretion, and this will likely be resisted
by the municipalities.

SECTION 2

The state alcohol beverage laws are criminal laws meaning that they are enforced in the criminal
justice system. We have some concerns about whether the provisions under section 2 would
actually be enforced by DAs given other pressing priorities.

SECTION 5
Since this is a beer law, line 17 should read "...who sells or ships fermented malt beverages..."
SECTION 6

We suggest specifying “a calendar year” rather than "during any 12 month period," which would
likely present administrative/audit difficulties. Another option would be to stipulate no time period

at all eg: we would allow $2500 worth of items at any one time. This would be easier to enforce,
and we believe this is what industry representatives want.

SECTION 7 :

In this section it is not clear how the term "materials with a useful life of less than one year" will be
applied. For example, how long can a plastic sign be used? Also, it is not clear whether it is the
plastic or vinyl materials that must have a useful life of less than a year, or if it is the “other



materials” and the plaétic or vinyl are exempted from the one year requirement. We do not
believe the plastic/vinyl should be subject to the 1-year limit.

Also, as under section 6, if the 12 month phrase is used, it would be best to specify a calendar
year.

SECTION 8 :
OK except for a technical change. This should be a small case "I" rather than a large case "L"
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